
RULE 9. BAIL POLICIES 

 
9.1 Pursuant  to ODonnell  v. Harris County, 251 F. Supp. 3d 1052 (S.D. Tex. 2017), and the Fifth  Circuit 

in ODonnell v. Harris County, 892 F.3d 147 (5th Cir. 2018), the Harris County Criminal Court at Law 

Judges (“CCCL Judges”) order these policies be applied to all persons arrested for a misdemeanor offense. 

This rule is designed to vindicate the federal constitutional rights at issue in ODonnell v. Harris County 

arising from the federal Due Process and Equal Protection Clauses. To the extent other provisions of federal 

or Texas law provide greater protections, nothing in this Rule should be construed to limit those greater 

protections.1 

 
9.2. To the extent Local Rule 9 conflicts with any other local rule, Local Rule 9 controls. Except for 
situations described in Local Rule 9.4.1-9.4.6, all misdemeanor arrestees will have unsecured bail amounts 

set initially at no more than $100 and be promptly released2 on a personal bond with or without other non- 
financial conditions as soon as practicable after arrest. Consistent with Texas law, a judicial officer is not 
required to sign a personal bond prior to the person’s release. 

 
9.3. Secured money bail must not be required as a condition of pretrial release prior to a bail hearing3

 

that meets the requirements of Local Rule 9.12, including an individualized determination of ability to pay 

and, if the person cannot pay, consideration of alternatives and a finding that detention is necessary to meet 

a compelling government interest in reasonably assuring public safety or reasonably protecting against 

flight from prosecution. 
 

 

 

 

 

 

 
 

1 For example, Texas law provides greater protections through the Texas Constitution’s right to bail clause, Tex. Const. 

art. 1 § 11, and through statutory protections relating to the timing of post-arrest proceedings, see, e.g., Tex. Code of 

Crim. Pro. 15.17 (requiring arrestees be taken before a magistrate “without unnecessary delay”); Tex. Gov't Code § 

54.858 (“The criminal law hearing officer shall be available, within 24 hours of a defendant's arrest, to determine… 

all matters pertaining to bail.”); Texas Code of Criminal Procedure 17.033(a) (“[A] person who is arrested without a 

warrant and who is detained in jail must be released on bond, in an amount not to exceed $5,000, not later than the 

24th hour after the person's arrest if the person was arrested for a misdemeanor and a magistrate has not determined 

whether probable cause exists to believe that the person committed the offense. If the person is unable to obtain a surety 

for the bond or unable to deposit money in the amount of the bond, the person must be released on personal bond.”). 

2 The term “release” as used herein refers to release from custody in the pending case for which the new arrest occurred. 

Thus, if a person has other pending lawful holds (e.g. from another case, parole, or from another jurisdiction), “release” 

would mean release to that other hold rather than release from custody. 

3 “Bail hearing” refers to any legal proceeding that occurs before any judicial officer, including CCCL Judges and 

Harris County Criminal Law Hearing Officers, at which conditions of release are determined or that might result in 

pretrial detention or a requirement to pay secured money bail as a condition of release. 



 

9.4. All misdemeanor arrestees must be released on a personal bond or on non-financial conditions as 

soon as practicable after arrest,4 except those who fall within the following categories, who may be detained 
for up to 48 hours for an individualized hearing: 

 
9.4.1 Individuals arrested and charged under Penal Code § 25.07; 

 
9.4.2 Individuals arrested and charged under Penal Code § 22.01, against a 

person described in Penal Code § 22.01(b)(2) , or individuals arrested and 

charged under Penal Code § 22.07(c)(1) and (§ 22.012) ; 

 
9.4.3 Individuals arrested and charged under Penal Code § 49.04 and who the 

State gives notice may be subject to Penal Code § 49.09(a) for a conviction 

that became final within the past five years; 

 
9.4.4 Individuals arrested and charged with any new offense while on any form 

of pretrial release; 

 
9.4.5 Individuals arrested on a capias issued after a bond forfeiture or bond 

revocation; and 

 
9.4.6 Individuals arrested while on any form of community supervision for a 

Class A or B misdemeanor or a felony offense. 

 
9.5 Any person arrested for the reasons described in Local Rule 9.4.1-9.4.6 may be kept in 

custody pending an individualized hearing before a judicial officer.5 Any judicial officer 

who makes decisions about conditions of release, including the Harris County Criminal 

Law Hearing Officers, must have complete discretion to release on a personal bond any 

misdemeanor arrestee prior to an individualized hearing. 

 
9.6 Secured money bail must not be imposed as a condition of release prior to a bail hearing 

that meets the requirements of Local Rule 9.12. 
 

 

 
4 If necessary to assure community safety or the safety of the arrestee, a person arrested for violating Penal Code 

§ 49.04(a) (driving while intoxicated) or Alc. Bev. Code § 106.141(c) (driving under the influence as a minor, third 

offense) may be detained for up to 8 hours after arrest, including past the time they would have otherwise been 

released, to allow time for the person to become sober and be safely released. 

5 Although individuals who fall within Local Rule 9.4.1-9.4.6. may be detained for up to 48 hours for a bail hearing, 

detention is not mandatory. Employees of the District Attorney’s Office, Pretrial Services, the Sheriff’s Office, or 

other government agencies may recommend that a judicial officer release any arrestee on a personal bond prior to a 

bail hearing. The decision to release a person who falls within these categories must be made by a judicial officer. 

Such recommendations do not infringe judicial officers’ authority to make decisions about conditions of release. They 

simply preserve the possibility of expeditious release on unsecured bond prior to a bail hearing for arrestees who fall 

within Local Rule 9.4.1-9.4.6. if a judicial officer decides that release prior to a bail hearing is appropriate. 



 

9.7 Secured money bail must not be used as a condition of pretrial release at any time in the 

pretrial period for any misdemeanor arrestee other than those persons arrested for the 

reasons described in Local Rule 9.4.1-9.4.6. 

 
9.8 Any arrestee who is not promptly released on a personal bond after arrest must receive a 

bail hearing that meets the requirements of Local Rule 9.12 as soon as practicable but no 

later than 48 hours after arrest. Nothing in this provision is intended to conflict with any 

provision of Texas law or local rules. 

 
9.9 If a person falls within a carve-out category set forth in Local Rule 9.4.1-9.4.6 and cannot 

be physically brought to an in-person hearing, a bail hearing must be conducted within 48 

hours of arrest in absentia, and an in-person bail hearing must be conducted as soon as 

practicable thereafter. A judicial officer may travel to the physical location of the arrestee 

to conduct the bail hearing in-person; a bail hearing conducted using audio-visual 

equipment will satisfy the requirement for an in-person bail hearing. 

 
9.10 At the bail hearing, the judicial officer may consider the full range of available conditions 

of release, including secured money bail, unsecured money bail, and nonfinancial 

conditions. Any judicial officer has complete discretion to release any misdemeanor 

arrestee on a personal bond. 

 
9.11 Arrestees subject to a bail hearing must be represented by the Harris County Public 

Defender or other court-appointed counsel. Arrestees may retain a private attorney to 

represent them at the bail hearing. 

 
9.12 Before a judicial officer may require secured money bail as a condition of release at a bail 

hearing, the following procedures must be provided, and the following findings must be 

made: 

 
9.12.1 Arrestees must be represented by counsel at bail hearings. Indigent 

arrestees are entitled to representation by the Public Defender’s Office or 

other court-appointed counsel. At bail hearings under Local Rule 4.2, 

arrestees must be represented by the Harris County Public Defender as 

described in Local Rule 4.2.2.2. 

 
9.12.2 In every case, notice must be provided to the arrestee that financial 

information will be collected through an affidavit, and the County must 

explain to the arrestee the nature and significance of the financial 

information to be collected. The language required is as follows: 

 
9.12.3 I am [First Name] from Harris County Pretrial Services. I am here to 

interview you and report your answers to the Court. What you tell me 

may be used to make decisions about your release from jail and 

whether a lawyer will be appointed in your defense. Also, you will need 

to state the amount of money that you can afford to pay at the 



 

time of the hearing that will be held after we talk. This is the amount 

of money you could pay without suffering any hardship in your ability 

to meet your basic needs, like food, clothing, shelter, phone, medical 

care, and transportation for you and any dependents. If you cannot 

afford to pay any money without hardship, please let me know. I will 

then also ask you to sign a paper with the financial information that 

you provided. Your answers must be truthful under penalty of law. 

False answers may be used against you. The information will be 

shared with the Court, the District Attorney and possibly other 

agencies. You may refuse to complete the interview, or you may refuse 

to provide me with the financial information. You will be allowed to 

talk to an attorney before your bail hearing. You may speak to the 

attorney before you decide whether to participate in this interview. Do 

you agree to go forward with the interview and to provide financial 

information? The judicial officer must provide adequate notice to every 

arrestee appearing for a hearing concerning pretrial release and detention 

of the rights at stake in the hearing and the procedural protections and 

substantive findings required when determining conditions of pretrial 

release or detention. The judicial officer may satisfy this requirement by 

providing a general oral notice to a group of arrested individuals. The 

judicial officer must provide notice that includes the following in all 

material respects: 

 
- The purpose of this hearing is to determine the least-restrictive pretrial conditions necessary to serve the 

government’s interest in reasonably assuring public safety and reasonably protecting against flight from 

prosecution. 

 
- Your federal constitutional rights to pretrial liberty and against wealth-based detention are at issue in this 

hearing because I will be considering conditions of release and whether pretrial detention is necessary. 

 
- I am required to consider whether alternatives to pretrial detention could serve the government’s interests 

in reasonably assuring public safety and reasonably protecting against flight from prosecution. I cannot 

order you detained before trial—and I cannot require you to pay an amount of money bail that you cannot 

afford—if there are any conditions of release that would be adequate to reasonably assure public safety and 

reasonably protect against flight from prosecution. 

 
- Your lawyer will be able to present or proffer evidence and to argue on your behalf at this hearing about 

any factors relevant to release, detention, and the availability of alternative conditions. 

 
- Before requiring secured money bail as a condition of release, I will review the financial information that 

was collected through an affidavit so that I can determine whether you can afford to pay money bail and if 

so how much. Before I am permitted to require money bail, I must make a finding on the record as to 

whether you can afford to pay that amount today. 

 
- You will have an opportunity to challenge the government’s arguments and evidence relating to the bail 

decision. You will also have an opportunity during this hearing to make legal arguments and to present or 



 

proffer evidence about any factors relevant to release, detention, and the availability of alternative 

conditions. This is not an opportunity to try your case—the issue before the court is determining appropriate 

conditions of pretrial release or whether you must be detained as a last resort pending your trial. 

 
- If I require conditions of release or pretrial detention, I will explain my decision on the record. 

 
- I cannot order that you be detained or require you to pay an unaffordable amount of money bail as a 

condition of release unless I make a finding by clear and convincing evidence that no other condition or 

combination of conditions is adequate to reasonably assure public safety or to reasonably protect against 

flight from prosecution. I must identify and explain the reasons for my decision and the evidence and 

information I relied on in making that decision on the record, so that you can challenge the decision at a 

later date. Requiring unaffordable money bail or ordering you detained must be the last resort, and I will 

order detention after this hearing only if I make a finding that there are no alternatives for reasonably 

assuring the safety of the community and reasonably protecting against your flight from prosecution. 

 
- After the hearing today, you will have an opportunity to have the bail decision, including any conditions 

of release, reviewed by another judge within one business day if you remain detained after today’s hearing. 

If you are released, you will also be entitled to a hearing before another judge if you want to challenge 

conditions of release. 

 
9.12.4 In every case in which a judicial officer is contemplating secured money 

bail as a condition of release, the arrestee must be asked, under penalty of 

perjury, the amount of money she can afford to pay from any lawful source 

at the time of the hearing. 

 
9.12.5 The arrestee must be given an opportunity to be heard concerning any 

factors relevant to release, detention, and the availability of alternative 

conditions. Additionally, the arrestee must have an opportunity at the 

hearing to present evidence and make argument concerning those issues, 

and to contest any evidence or argument offered by the government 

concerning those issues. The arrestee must have access to all of the 

evidence and information considered at the bail hearing, including any 

criminal history from the National Crime Information Center (“NCIC”) 

and Texas Crime Information Center (“TCIC”). 

 
9.12.6 If the judicial officer requires money bail as a condition of release, the 

money bail order must be accompanied by substantive findings on the 

record that are reviewable by a higher court. The findings must be that, by 

clear and convincing evidence: (1) the arrestee has the ability at the time 

of the hearing to pay the amount required, or (2) that the arrestee does not 

have the ability to pay the amount required, but alternative conditions of 

release were considered, no less-restrictive condition or combination of 

conditions could reasonably assure the safety of the community or 

reasonably protect against flight from prosecution, and imposition of 

unaffordable money bail is necessary to reasonably assure the safety of the 

community or to reasonably protect against flight from prosecution. These 



 

findings and procedures must be provided if the court imposes an order of 

pretrial detention, either through an unattainable financial condition or 

directly through an order of pretrial detention. 

 
9.12.7 An arrestee who meets any of the following, may not be assessed any fee 

associated with a personal bond or an unsecured bond, or the cost of a non- 

financial condition of release, including but not limited to, a supervision 

fee, a fee for electronic monitoring, or the cost of an interlock device: 

 
a. Is eligible for appointment of counsel; 

 
b. Has been homeless in the past six months; 

 
c. Has income at or below 200% of the federal poverty 

guidelines; Is a full-time student; 

 
d. Is, or within the past six months has been, homeless; 

 
e. Is incarcerated, or residing in a mental health or other 

treatment program; or 

 
f. Is or has dependents who are eligible to receive food stamps, 

Medicaid, Temporary Assistance for Needy Families, 

Supplemental Security Income, Social Security Disability 

Income, public housing, or any other federal or state public 

assistance program based on financial hardship. 

 
9.12.8 No arrestee may be incarcerated due to inability to pay a fee or cost 

associated with a condition of release. 

 
9.13 At any bail hearing in the assigned County Criminal Court at Law, the arrestee shall be 

provided with the same substantive and procedural protections as described in Local Rule 

9.12. Specifically, the court is required to afford the arrestee counsel under Local Rule 
9.12.1 and to make findings under Local Rule 9.12.6 if the court imposes or continues an 

order of detention or money bail set at an unaffordable amount. Any arrestee who remains 

in jail after a Local Rule 4.2 hearing that meets the requirements of Local Rule 9.12 must 

be provided with a bail hearing the next business day before a CCCL Judge under Local 

Rule 4.3. The bail hearing before a CCCL Judge must occur before a plea can be accepted 

by the court. If a person is subject to a hold or has a concurrently pending felony case, the 

person may waive the bail hearing before a CCCL Judge without being brought into the 

courtroom. For every other arrestee, waiver of the bail hearing before a CCCL Judge may 

not be accepted unless the person is present in court, appears before the CCCL Judge, is 

informed by the judge of her rights as set forth in Local Rule 9.12.3, and makes a knowing, 

intelligent, and voluntary waiver of the bail hearing before the CCCL Judge on the record. 



 

9.14 Upon an arrestee’s request at any subsequent time prior to trial, the CCCL Judge shall 

provide a prompt bail hearing on the record to review conditions of bail. Prior to the 

bail hearing, the CCCL Judge must approve and assure timely access to supportive 

defense services such as investigators, experts, or social workers and to discovery of 

any information that may be considered by the CCCL Judge at the hearing. If the CCCL 

Judge imposes or continues conditions of release after the hearing, the CCCL Judge 

must provide written factual and legal findings that the conditions imposed are the 

least restrictive necessary to reasonably assure public safety or to reasonably protect 

against flight from prosecution. 

 
9.15 The Sheriff must not enforce any order requiring secured money bail that was imposed 

prior to an individualized hearing. All arrestees shall be treated in accordance with 

Local Rule 9.2 and released on a personal bond, or Local Rule 9.12, and afforded an 

individualized hearing. 

 
9.16 The Sheriff must not enforce any order requiring secured money bail that is not 

accompanied by a record showing that the procedures and findings described in Local 

Rule 9 were provided. By General Order of the CCCL Judges, if an order to pay 

secured money bail is unaccompanied by the required record, the Sheriff must deliver 

to the arrestee a General Order Bond (“GOB”) issued by one or more of the CCCL 

Judges and release the arrestee.6 

 
9.17 Any directive or requirement to pay money bail must not be enforced if issued prior 

to the bail hearing. 

 
9.18 If an arrestee is in the Sheriff’s custody 40 hours after arrest and no conditions of 

release have been determined, the Sheriff must present the arrestee to a judicial officer 

for a bail hearing. If the person does not appear before a judicial officer within 48 

hours of arrest, by general order of the judges, the Sheriff must deliver to the arrestee 

a “General Order Bond” issued by one or more of the CCCL Judges and release the 

arrestee. 

 
9.19 The District Clerk’s Office will electronically provide to the Sheriff’s Office, on an 

hourly basis, a list of all misdemeanor arrestees who have been in custody 40 hours or 

more from the recorded arrest date and time, and have not received a bail hearing or a 

General Order Bond. 

 


